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foreign law but our own law to which effect is given, whether it be
by way of judgment for damages, injunction, order declaring rights
and liabilities, or otherwise.'1
Since the court of the forum adopts the view that the chosen
law would have taken not of the actual case, but of an equiva-
lent domestic case, it does not necessarily recognize the right
that would have been vested in the plaintiff according to that
law. If the court of the chosen law had tried the actual case, it
would not have regarded it as a domestic case. Owing to the
presence of foreign elements, it would have been guided by its
own choice of law rules, and therefore it might well have applied
some law other than its own domestic system. Cook sums up
the theory in these words:
'The forum, when confronted by a case involving foreign elements,
always applies its own law to the case, but in doing so adopts and
enforces as its own law a rule of decision identical, or at least highly
similar though not identical, in scope with a rule of decision found in
the system of law. in force in another state or country with which
some or all of the foreign elements are connected, the rule so selected
being in many groups of cases, and subject to the exceptions to be noted
later, the rule of decision which the given foreign state or country
would apply, not to the very group of facts now before the court of the
forum, but to a similar but purely domestic group of facts involving for
the foreign court no foreign element. The rule thus "incorporated" into
the law of the forum may for convenience be called the "domestic
rule" of the foreign state, as distinguished from its rule applicable to
cases involving foreign elements. The forum thus enforces, not a
foreign right, but a right created by its own law.'2
It is scarcely deniable, however, that this local law theory is
little more than what a learned writer has stigmatized as a
''•11	rr     j	i       •      £	i_     ""
sterile truism—sterile because it affords no basis tor the value
systematic development of private international law.3 To re-
mind an English judge, about to try a case containing a foreign
element, that whatever decision he gives he must enforce only
the lex fori, is a technical quibble that explains nothing and
solves nothing. It provides no guidance whatever upon the
limits within which he must have regard to the foreign law*
The theory, indeed, marks a retrogression from the more
scientific and more satisfying thesis of Savigny.
1	Dynamit Actien-Gesellschaft v. Rio Tinto Co., [1918] A.C. 292, 302.
2	Op. cit., pp. 20-21.
3	Yntema, 2 American Journal of Comparative Law^ 317.

